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MICHIHIRO KAINO
Doshisha University

1. Introduction
Bentham is known as a pioneer of utilitarianism and lega postivism. But it is less well
known that he aspired, through his life work, to be the legidator of the world. He tried to
invent acomplete code of laws— a‘Pannomion’ -- which could be applied universdly. Then
he proposed that the USA, Russia, Spain, Portugal, Greece and Latin America should adopt
his Pannomion. Indeed, in 1822, the newborn Portuguese government decided to adopt it.
As that Portuguese government was overthrown in 1823, Bentham's dream, in the end, did
not come true. But | think bringing to light Bentham’s aspect as ‘the legidatar of the world
has a contemporary sgnificance and is useful in discussing such currently important themes as
law and jugticein aglobd society. There are severd reasonsfor this.

Frdtly, we currently face problems of how to respond to the tides of globdization. As
John Gray argues, many problems have semmed (and are semming) from imposing a
universa system without regard to the sodd systems, cultures and religions of different
countries® And these sorts of problems are a source of many of the possble counter-
arguments to Bentham's plan. These counter-arguments may be, for example, from the
historica school of Savigny or culturd plurdism, which argues the relaivity of vaues. But
Bentham was aware of the importance of thinkers like Lord Kames, who emphasized the
historical, socid aspects of legd study, and Montesguieu, who may be the founder of legd
and sodd dudies Bentham did think thet it was necessary to change his Pannom ion
according to the crcumgances of the rdevant country. In this paper, | want to examine
Bentham's ‘sengitive’ attitude towards culturd diversity through his work ‘ Of the Influence of
Timeand Placein Méatersof Legidation'.

Secondly, the discusson of culturd plurdism, the opposte pole of globdization, can
adso gan many ingghts from examination of Bentham's theory. It is gengdly argued that

! Cf. 3 Gray, False Dawn: The Delusion of Global Capitali sm, London, 1998.
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responding to problems of modern society such as tyrannies or religious oppression is
difficult from the perspective of culturd pluradism. Bentham himsdf praised the works of
Montesquieu but criticized him for not separating maiters of fact and matters of right. In *Of
the Influence of Time and Place in Matters of Legidation’, Bentham divided the dements of
cultura diverdgty into physica ones such as those that arise from dimate, temperature and so
forth and mora ones (such as those that arise from government, religion, culture and <o forth).
And as to the latter, which includes tyrannies, Bentham thought that from the standpoint of
utilitarianism it could be shown that a change was necessary. Bentham devel oped an account of
how to change these ‘mord preudices’ of tyranny in his work ‘Securities Agang Misrule’
and | want to discussthiswork aswdl.

Thus, Bentham's pogtion might be midway between ‘globdization’ and ‘culturd
plurdism’. And the key concept here is public opinion. When Bentham tried to change the
mora prejudices of relevant countries, he emphasized the importance of the public opinion
tribuna, which reflects the perceived intensties of peopl€’s pleasures or pains. This point is
relevant in recent Bentham studies. Fred Rosen argues that Bentham's principle of utility is
conventiona, not critical or abstract, and Jennifer Fitts points out the difference between
Bentham and John Stuart Mill, who supported imperia rule in colonies. Bentham dso
emphadzed the importance of public opinion for the sake of security. As will be shown in the
following, he argued that security through the public opinion tribund should be ensured dll
over the world. This gpproach, which is followed by modern utilitarians such as Peter Singer,
is, | think, gppedling in our time when there are many critics ‘who believe that liberdism as
gandardly formulated places too little emphasis on questions of globd or internationd
politica mordlity’ 2

| want to argue the above themes as follows. In section 2 of my paper, | will firgly try to
depict the generd view of Bentham’'s Pannomion (section 2.1). It has some interesting
implications for modern legd theory and theories of justice. Then | will summarize Bentham's
agpect asthelegidator of theworld (2.2). Bentham’'s Pannomion was intended to be universa
and Bentham was very eager to be accepted as the legidaor of some country. In the next
section (2.3), | will try to depict Bentham'’s position on cultura diversity through his work “ Of
the Influence of Timeand Placein Mattersof Legidation’.

Bentham did naot try to change dl culturd diversties What he tried to change were those
aigng from ‘mord prgudice’ (in Bentham’'s words), such as tyrannies or religious

2 5 Stefier, Boundaries and Allegiances: Problems of Justice and Responsibility in Liberal Thought ,Oxford,
2001, p. 66.
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oppressions. In section 3.1, | will introduce Bentham’s work * Securities Againgt Misrule’, in
which hetried to introduce a condtitutiona charter or a representative demaocracy into Tripali,
and examine Bentham as a practica theorist. In *Securities Againgt Misrule’, Bentham'sidea
of the public opinion tribund is dso developed. His point was that every inditution must be
examined by public opinion, and, as | will show in section 3.2, he thought that even despots
have good reasons to condder the intendties of people’s pleasures or pains for that can
enhance security. Then | will examine Bentham'sideas of democracy and internationd law.As
Philip Schofidd argues, Bentham  ultimatdy thought thet only democratic countries can
accomplish ‘ the greatest happiness of the greatest number’ and * securitiesagaing misrule’.

In the conclusion, 1 will firgly show that the sgnificance of Bentham's theory is
understood well when we compeare Bentham' s sance towards culturd diversity with those of
John Locke and John Stuart Mill. In aword, Bentham' s podition was to ensure the autonomy
of the people of rdevant countries. He thought thet if every government established freedom
of the press and of public discusson, every country would adopt his Pannom ion because it is
beneficid for them. Then | will focus on Bentham's concept of security. Bentham and his
contemporary Utilitarian followers can, | think, develop more convincing theory rdating to
globdlization than rights-based theories, which can be depicted as western-centraized.

2. Thelegidator of theworld

2.1 Bentham’ s Pannomion

Asiswel known, it was his discontent with common law which led Bentham to struggle to
congruct a Pannom ion. Bentham’ s criticiams of common law are developed in such works as
A Comment on the Commentaries, and can be summarized as follows? The first defect of
common law that he pointed out was its retroactive nature. According to Bentham, people’s
rights and obligations in common law cannot be darified till judgments are given. In
common law, the law and the legd provisons were not the same thing, and because
judgments were regarded just as evidences of common law, judges could overthrow judgments
which were contrary to reason. For common lawyers, this device was useful, because it could
enhance the common law to adapt to socid change. But for Bentham it was harmful,
because it gave judges so much discretion that common law was necessarily rendered
uncertain. The other defect of common law thet he pointed out was its excessve complexity.

3 Cf. J Bentham, A Comment on the CommentariesandA Fragment on Government, ed. J. H. Burnsand H. L. A.
Hart, London, 1977 (The Collected Works of Jeremy Bentham). Hereafter Comment (CW).

3
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According to Bentham, common law was ‘a labyrinth without a dew’.? Bentham's famous
metgphor, ‘dog law’, comes from the mydifying nature of common law. The non-lawyer
could not understand the bewildering procedure that resulted in frusiration for many suitors.
In summary, Bentham rgected common law because of its uncertainty and obscurity. This
rgection came from his conception of the role of law, which was to coordinate socia
interaction and guide people’s behaviour effectively by securing people’s expectations. As
was argued by Bentham in The Theory of Legidation, without security of expectation (or
smply security), people cannot live the coherent and continuous lives which are essentid for
human hgppiness. And Bentham thought that peopl€’ s expectations could be secured only by
introducing his Pannomion.

At firg, Bentham's solution to the problems caused by common law’s uncertainty and
obscurity was to provide definite rules by making digests. But, &fter the 1 780s, he completdy
broke with the English legd tradition, and began to congtruct the Pannom ion based on his
origind theory.”

As to the fundamentd theories of the Pannomion, they are devdoped in Of Laws in
General (OLG)® and chapter 16 of An Introduction to the Principles of Morals and
Legidation (IPML).” Thefundamenta theory of its form is developed in OLG wheress thet of
itssubstanceisdeveloped in IPML.

OLG was an andyticd work and the main theme of it was the individuation of law. An
individud law was a logicd, ided and intellectua law, which was not more or less than a
complete law. Bentham, who endorsed the command theory of law, argued that every
individua law must contain an imperative, crimina provision and that those lavs with only civil
provisons cannot have the nature and effects of laws without being connected with imperetive
provisons® For example, the provisions of property rights cannot have effects of law unless
they are connected with imperative provisons which prohibit interferences with property
without titles. And in the Pannom ion, references were made from every provision of the Civil
Code to the corresponding provision of the Crimind Code.

On the other hand, the theme of chapter 16 of IPML was a divison of offences.
Bentham thought that a complete andysis of offences would be a complete explanation of legd

* Cf. M. Lobban, The Common Law and English Jurisprudence, 1760-1850, Oxford, 1991, p. 173.

® Cf. D. Lieberman, The Province of Legidation Deterrmined, Cambridge, 1989, p. 265.

¢ Cf. J Bentham, Of Lawsin General (CW), ed. H. L. A. Hart, London, 1970. Heresfter OLG (CW).

" Cf. J Bertham, An Introduction to the Principles of Morals and Legidation, ed. J H. Bunsand H. L. A. Hart,
London, 1970 (The Collected Works of Jeremy Bentham). Heregfter IPML (CW).

8 Cf. OLG (CW), p. 234.
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matters because every individud law makes one offence. As the Pannomion comprised
individud laws, Bentham could argue that if the divison of offences is comprehensive, there
will be no ommission in the code. Bentham divided offencesinto: (1) privete offences, (2) sdlf-
regarding offences; (3) semi-public offences, and (4) public offences. Each of these was then
further sub-divided® (for example, private offences were divided into offences against person,
property, condition and reputation). The device used for the divison was bipartition™ and
Bentham argued that acomprehengve divison would be possible by this method.

The more concrete nature of the Pannom ion can be clarified from ‘A Generd View of A
Complete Code of Laws’ in the Bowring edition and * First Lines of a proposed Code of Law for
any Nation compleat and rationdized', from Legidator of the World: Writings on Codification,
Law and Education.** Firdtly, as to the composition, Bentham sad that the Pannomion
comprises the Condtitutiona Code, the Civil Code, the Criminal Code and the Procedure Codes.
In the Civil Code, the rightsfor person, property, condition and reputation, which are given their
effect by the sanctions of the Crimina Code, are distributed to the people. ™ Some provisions
of the Congtitutiona Code, having digtributive character, are dso sanctioned by the Criminal
Code. In terms of promulgation, as was argued in ‘A Genera View of A Complete Code of
Lawg’, the Crimind Code precedes the Civil Code because the individua laws comprised
the Crimind Code. But as Gerad Postema points out,** Bentham was well aware of the
digtinction between the logical structure and the socid role of law, and he argued in ‘Frg
Lines’ that ‘it is the Civil Code that gpplies more immediately to the common end in view —
viz. the grestest happiness of the greatest number: with relation to the Civil Code, taking the
mass of its arrangements for an intermediate end, the matter of the pend code is but a
mean<’.** The reason for this statement may be that the expectation utility generated from the
definition of socid reaion in the Civil Code is much more important than the origind utility
which is concerned with the Crimind Code. H. L.A. Hart’sfamous criticism of John Austin for
overemphasizing the crimina aspect of law does not apply to Bentham.

As argued above, the purpose of Bentham’ s Pannomion was to secure people’ slegitimate
expectaions. Bentham'’ s ultimate purpose was ‘ every man hisown lawyer’ and we can seehis
device for it in Legidator of the World. Firdly, as the maximization of the notoriety of law is

° Cf. IPML (CW), ch. 16.

10 . Liebarmen, p. 265. For amore contextudl gpproach, cf. Lobban, Common Law, p. 161.

1 Cf. J Bentham, Legidator of the World: Writings on Codification, Law and Education , ed. P. Schofield and J.
Harris Oxford, 1998 (CW). Heredfter Legidator of the World (CW).

2 bid., p. 237.

13 Cf. G. Postema, Bentham and the Common Law Tradition, Oxford, 1986, pp. 181-3.

14 Legidator of the World (CW), p. 237.
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important for security of expectation, Bentham divided the whole Pannomion into generd
codes and particular codes to make it easer to memorize. The generd codes are codes for
people in generd, and the Condtitutiona Code, the Civil Code, the Crimind Code and the
Procedure Codes are included in this category. On the other hand, the particular codes are for
particular classes of people. Bentham thought that by introducing particular codes it would be
possible to reduce the amount of legd matter which people have to bear in mind so that the
notoriety of law and expectation utility would be secured.™ Bentham's next device was to
accomplish an al-comprehensive division of offences™® The Pannomion has to be without
blanks to secure expectations, but Bentham argued that this would be possible by a bipartition.
Of courseit isimpossble to predict every offence, but as the dlasses of offences are dear, he
thought it possible to respond to new offences so that expectations can be secured. Ladly,
Bentham proposed that each provison of the Pannomion should be accompanied by justifying
reasons. Pannomion was ‘an uniformly apt and dl-comprehensive law, accompanied with a
perpetudly interwoven rationde, drawn from the grestest happiness prindple’,” and these
reasons, Bentham thought, would secure peopl€’s expectations by making the provisons dear
and restraining the deviations of judges and legidators™®

Although it isafamiliar one, this may be the right place to assess John Rawls’ s criticiam
of Bentham, because the assessment can help to make the nature of Bentham’'s Pannomion
clearer. Asis wdl known, Rawls clamed that Bentham's theory is incompatible with liberd
vaues asit can undermine minority rights. But, as Rosen points out, we have to see Bentham's
theory not as a top-down theory but as a bottom-up theory in which not the principle of utility
but the secondary principles derived from the principle of utility are applied to practice™
Among these secondary principles are the security-providing principle and the disgppointment-
preventing principle. The security-providing principle gives everyone rights of person,
property, condition and reputation, which are not usudly subject to a utility caculation. The
greatest happiness of the grestest number cannot be achieved, Bentham thought, if we directly
invoke the principle of utility and upset peopl€’ s expectations. And as Paul Kdly suggests, these
rights sanctioned by the provisons of the Pannomion could do the same jobs as Rawl<'s socid
primary goods by making the pursuit of diverse goods possible®

5 Cf. ibid., pp. 8-10.

16 Cf.ibid.,p. 138.

7 1bid., p. 260.

18 ¢ ibid., p. 249.

19 Cf. F. Rosen, “ Utilitarianism and the Punishment of Innocent: The Originsof aFalse Doctrine’, Utilitas, ix (1997).
20 ¢f. P. Kdly, Utilitarianismand Distributive Justice, Oxford, 1990, p. 87.
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2.2 Thelegidator of theworld

It is aremarkable fact that Bentham' s Pannomion was thought to be usable in any country if
some adjustments were made according to the circumstances of that country. Bentham
argued that ‘in comparison of the universally-applying, the extert of the exdusively applying
arcumgtances will befound inconsiderable’ and actudly proposed to many countries that they
should adopt his codes® As| sad in theintroduction, this endeavour of Bertham'sis not well
known and Bentham studies have not paid much attention to it. But William Twining points
out that Bentham'’s ‘universd jurisorudence’ is one of the five pillars of his jurigorudence
(others being utility, the theory of fiction, lega postivism and the command theory, and
democratic theory and condtitutiona law).?* And if we regard Bentham as a ‘theorist of
gobdization’, which I will do, it is useful to summarize Bentham’s agpect of ‘legidator of the
world'.

Bentham firdly gpproached the United States of America. In 1811, he proposed to
President Madison the adoption of his Civil and Crimind Codes, but he was dedlined in
1816. In 1814, he dso gpproached the governor of Pennsylvania where some codification of
the common law was underway. This proposd didn't succeed dther, because of the
indifference of the governor. So, Bentham changed his tactics and sent a circular to the
governars of the United States. To this, there was a reply from William Flummer, the
governor of New Hampshire, who was an eeger reformer of law. But this proved to be
dissppointing as well, because of disagreement among the common lawyers dominant in
the date parliament.

Meanwhile, Bentham &l o tried to convince the Russan authorities. Between 1813 and
1814, he wrote a letter to Alexander asking for permisson to draft a Crimina Code. But as
Bentham was on bed terms with Gustav Rosenkampf who was the head of the commission
of codification for Russa, his interest moved, in time, from Russia to Poland. In Poland,
Bentham had a better chance because he knew Adam Czartoryski who had been expected to
become the firg viceraoy of the restored kingdom of Poland. Between Bentham and
CzartorysKi, there was an agreement that Bentham would write the Condtitutiond, Civil and
Crimind Codes for Poland. But a person of whom Bentham knew nothing was gppointed as
the viceroy, and o Bentham' sinterest in Poland gradudly faded away.

In the 1 820s, there emerged many newborn liberal countriesin Southern Europe and

21| egidator of the World (CW), p. 291.
22 Cf. W. Twining, Globalization and Legal Theory, London, 2000, pp. 94-102.
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Latin America, and Bentham tried to make the most of that Stuation. FHraly, in 1820 he
proposed the adoption of his Pannomion to the new Spanish government. He saw thet the
principle of utility was embodied in the new Spanish Condtitution. Although nothing went
ahead asto the Pannomion, Bentham' stheory becameinfluentia in Spain after it was widely
introduced by Spanish scholars. He was dso deeply concerned with the Greek interim
government. Although the chances of introducing the Pannomion were not greet in this
country either, Bentham made certain contributions to this new government such as
commenting on the new Greek condtitution and advising the minister of justice, Negris, who
wastrying to draw up a Civil Code for Greece. Bentham’ s plan to introduce his Pannomion
didn't go wel in Lain America ether. He had some influence on the regulation of
parliament in Buenos Aires, and he accepted arequest from José ddl Vdletohdptodrav upa
Civil Codefor Guatemda, but these were hisonly echievementsthere However, Bentham's The
Theory of Legidation was used as a textbook in univerdties of such countries as Chile,
Columbiaand New Granada.

When we condder Bentham's aspect as alegidator of the world, we cannot ignore what
happened in Portugdl. In 1821, he offered his Condtitutiond, Civil and Crimind Codes to the
newborn Portuguese government and the Portuguese parliament fully accepted the offer. As
| said in the introduction, the Portuguese government was unfortunately overthrown in
1823, but | think it is a remarkable fact that there was a quite high possihility that a legd
system independent of Roman law and the common law could have been introduced in
nineteenth-century Europe®®

2.3 Benthamand cultural diversity

One of the criticdsms of Bentham’s plan to be the legidator of the world may be thet he did not
condder the higorical or sodid features of each country. But he was cartainly aware of the
problems of culturd diversity suggested by Montesquieu. In 1811, in a letter to Madison,
Bentham describes himsdlf asfollows:

Nor, if | may venture to say as much, would it be easy to find any person, more
compleetly aware of the demand, presented by the nature of the case, for
attention to those local exigendies, nor more complestly in the habit of looking
over the field of law in this particular view. Of this disposition, and this habit,

% Asto thedescription of this section, cf. P. Schofield, Editorid Introduction, Legidator of the World (CW), pp. xi—
IViii.

8
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exemplifications of condgderable amplitude may be seen, in the dready
mentioned work, which for these nine years, has been under the public eye ®*

In the following, | want to consder how Bentham thought about the problems of culturd
diversity by discussing ‘Of the Influence of Time and Place in Matters of Legidation’,
which is substantialy identical with the work mentioned by Bentham in the extract above® In
this work, Bentham generdly discusses what changes are necessary in the Pannom ion & the
time of its transplantation to a country proposing its adoption (in this article Bentham chose
Bengd as an example of the country where Pannomion is to be transplanted). It is
warthwhile discussng ‘Time and Place’, because Bentham's generd attitude towards
differences of customs, cultures and rdigions of various countries can be made clear. It isds0
worthwhile discussing it because, as | suggested in the introduction, Bentham's attitude
towards culturd diversity may provide us with some useful hints when we discuss problems of
law and justicein aglobd society. This section will be devoted to theintroduction and andys's
of ‘Time and Place’ and the order of discusson will follow the organization of Bentham's
work.

Intheintroduction of ‘ Time and Place’, Bentham refers to the methodol ogy of the work:

Frg, the laws which it is supposed would be the best for England, must be
exhibited in terminis: next, the leading principles upon which the differences
between those and the laws for Bengd gppear to turn, must be displayed: ladtly,
those principles must be applied to practice, by traveling methodicaly over the
severd laws which would require to be dtered from what they are in the one
casg, in order to accommodate them to the other

The second and the third points are considered by Benthamin chapter 1 of thework, entitled
‘Principlesto be Followed in Transplanting Laws’ . He began by considering the question by
what principles are the variations necessary to be made in these laws (the best laws for England),
in order to accommodate them to the circumstances of Bengd, the country into which they are

| egidator of the World (CW), p. 26.

% (. J. Bentham, * Of the Influence of Timeand Placein Mattersof Legidation’, The Works of Jerermy Bentham, ed.
J. Bowring, 11 vols, New York, 1962, i. pp. 169-94. Heredfter ‘Timeand Place’.

% Thework mentioned by Bentham isin The Theory of Legidation (1802). However, | will examinethework in
the Bowring edition.

#*Time and Place’, p. 172.
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to be transferred, to be determined’. 22 The answer Bentham gave was a very simple one,
which isrelated to the ‘ drcumgancesinfluencing sensbility’.

Asiswel known, Bentham cited saven dimensons for cdculating pains and plessures.
And of these, the most important are intendity, duraion, certainty and propinquity. Bentham
thought that duration, certainty and propinquity can be measured precisdy. But, according to
Bentham, intengty that ‘ reflects a particular person’ s responseto aparticular pleasure or pain’ is
subjective and cannot be messured precisdy.”® This is because ‘in the same mind such and
such causes of pain or pleasure will produce more pain or pleasure than such or such other
causes of pain or pleasure: and this proportion will in different minds be different’.*° In chapter
6 of IPML, Bentham considers circumstances influencing sensibility such as health, firmness
of mind, religious senghility, age and so on. And he argues that as these circumgtances
produce biasesin each person’s senshility, it hgppens that the same thing may produce different
amounts of pleasure or pain in different persons.

It isinteresting to note that Bentham thought that the quality or bias of senghility is not
only different among individuas but aso among communities. Bentham's ethics depends
soldy upon the responses to pleasures and pains of the relevant community. For example, from
Bentham'’ s pergpective, cocaine useisright for acommunity where greater pleasures than pains
are produced by it (induding effects on non-users), and it iswrong for a community where the
result isconverse®

Bentham recognised the universdity of human nature and human needs. In *Time and
Place’, he denied that different countries have different catd ogues of pleasures and of pains by
saying that ‘thus far a least, human nature may be pronounced to be everywhere the same’ >
According to Bentham, the difference:

lies not in the pains and pleasures themsaves, it must lig, if anywhere, in the
things thet are, or are ligble to be, their causes. ... The same event, an event of
the same description, nay, even the same individud event, which would
produce pain or pleasure in one country, would not produce the same effect of
the same sort, or if of the same sort, not in equal degres, in another. >

% |bid,

% T, Warke, ‘Classicdl Utilitarianism and the Methodology of Determinate Choicein Economicsand in Ethice’, The
Journal of Economic Methodology, vii (2000), p. 377.

% 1PML (CW), p. 51.

% Thisis an example by Warke.

¥ Timeand Place’, p. 172.

* 1bid.

10
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Therefore, in the catdogue of circumstances influencing sengbility, ‘we shal find the
sum total of the principles of which we are in search: the principles which, in our inquiry
concerning the influence of place and time on matters of legidation, are to serve as aguide’ >
In other words, for instance, where people experience huge pain from crimes which offend
religious senshility, the punishment must be made heavier accordingly. So the legidator should
be provided with two tables to do the work required. ‘Those of the first st would exhibit a
number of particulars reative to the body of laws which has been pitched upon for a sandard,
as contemplated in different points of view'.* And ‘Those of the other st will be: a generd
teble of the dircumstances influencing sensibility’ * such as ‘tables or short accounts of the mord,
rdigious, sympathetic and antipathetic biases of the people for whose use the dterations are to
be made’ 3 After spesking thus, he pursues the third eement of the methodology of the work,
which gpplies the principles to practice. He does this by exhibiting the influence of
circumstances according to the division of offencesin the Pannomion.

The title of the second chapter of ‘Time and Flace’ is ‘Regard to be Pad to Subgsting
Inditutions’. In this chepter, what Bentham did first was to divide the examples of the influence of

crecumstancesinto two cdasses. According to Bentham:

the firgt dass, conggting of those which are physicd, in which the influence of
crcumstance operating as a ground of variation is insurmounteble: the other,
conggting of those which are mord, in which that influence is not necessarily
and absolutdy insurmountable. ... To thefirg class belong the circumstances of
climate and the texture of the earth, in asfar as the condition of things exterior
to man is determined by them. To the other dass beong the circumstances of
government, reigion, and manners including the severd primary

circumstances, through the intervention of which these secondary ones

display their efficacy.®

Of the firgt dlass of the influence of circumstances, Bentham gives the example that a
wound in a hot dimate may be much more panful; that a confinement in a hot country may

*bid., p. 173.
* |bid.
% | bid.
7 | bid.
# |bid., p. 177.

11
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result in huge pain, and that drunken personsin the south may be more harmful than thosein
the north. As examples of the second class of the influence of circumstances, he gives the
example that confinement of a Hindu may result in serious pain by exduding him from
religious ceremonies, that the votary of every sect may receive a crud wound from any
discourse which reflects contempt for the object of his veneration; that imputations of
homosexudity may be much more painful in England than in ancient Greece (so that fdse dams
of homosexudity must be punished more heavily in England), and that kegping wives in
confinement may be reasonable in Mahometan countries.

It is in his discusson of the second dlass tha Bentham distances himsdf from
Montesguieu. The point of Montesquieu’s theory may be that successful legidation must teke
empiricaly recognized sociologica varieties into account, and Bentham certainly agreed with
this® But Bentham criticizes Montesquieu for not distinguishing what is and what ought to be,
by saying that Montesquieu ‘ gppears to have confounded the question of fact with the question
of fitnes’.*® Bentham was fully aware that Montesquieu's idea of ‘adjusting laws and
inditutions to fit given drcumstances could and often did have an essentialy consarvative
tendency’ .

Thus, according to Bentham, biases of senghilities caused by governments, religions and
customs are not insurmountable and the maintenance of subssting inditutionsis not judtified a
priori.*? Then what should legisators do? Bentham says that legisiators should consider the
following questions. If themodd law is superior to theindigenouslaw, whichislikdy to bethe
greater evil, ‘[t]he evil depending upon such inferiority, or the evil, if any, which might be
produced by the measures requisite to remove the other?*® This question may be answered as
‘the evil of theremedly is, perhaps, likdy to be but temporary; while the evil of the diseases, and
thence the benefit of the remedy, is likely to be perpetud’.** Then, Bentham says, comes
another question. ‘What portion of present comfort isit worth-while to sacrifice for the sake of
any, and what, chance of future benefit7 *° To answer these questionsis the theme of chapter 3
‘Rules Respecting the Method of Transplanting Laws'.

In chapter 3 of ‘Time and Place’, Bentham podts nine rules with regard to the

%9 Cf. J. H. Burns, * Utilitarianism and Reform: Socia Theory and Socid Change, 1750-1800", Utilitas, i (1989), p.
212,
“0“Timeand Place’, p. 180.
“! Burns, * Utilitarianism and Reforn’, p. 213.
“2 Cf. M. Lobban, A History of the Philosophy of Law in the Common Law World, 16001900, Dordrecht, 2007, p.
171
“ Timeand Place’, p. 178.
“ I bid.
*1bid.
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trangplantation of law. And of these, the following rules areimportant.

That ‘the dear utility of the law will be as its abdtract utility, deduction made of the
dissatisfaction and other inconvenience occasioned by it*® is the fifth rule, which is
complemented by the sixth rule, “the value of dissatisfaction will be in the compound ratio of
three things 1 .The multitude of the persons dissidfied; 2The intensity of the
dissatisfaction in each person; 3.The duration of the dissatisfaction on the part of each’.*’
Here we should consider the concept of intengty in Bentham's theory. As we saw above,
intengty cannot be measured precisdy because of its subjective character. So how did
Bentham try to measure the intendity of dissatisfaction in the above sixth rule? The answer is,
through discusson. According to Tom Warke, public choice in Bentham'’s theory had a two-

dep utilitarian process

Frgt, proponents of any action must specify, thus opening to debete, the types of
pleasure and pain that they believe will ensue. ... Second, they must specify,
again opening to debate, what rldive weights on these types of pleasure and
pain have led them to their conclusion that the act would add to the aggregete
happiness of sentient beings*®

In aword, Bentham thought that the intengity of peopl€e’s pleasure and pain can be understood
only through open discussion.

We should dso note that Bentham here refers to dissatisfactions occasioned by new laws.
What matters hereis his disgppointment-preventing principle to which | have referred in section
2.1.*° Bentham emphasized the importance of utility arising from expectation, and thought
that if alegidator triesto reform and change the subsgting ingtitutions, there may rise disutilities
derived from the disgppointed expectations. The disappointment-preventing principle was
supposed to solve this problem by compensating those who lost through reforms.

The saventh rule was that ‘as a means of obviating dissatisfaction, indirect legidation
should be preferred to direct; gentle means, to violent: example, indruction, and exhortation
should precede or follow, or, if possible, stand in the place of law’.

Bentham summarizes his argument of this chapter asfollows.

“® 1bid., p. 181.
4 | bid.
“8 Warke, p. 378.
49 Asto this principle, cf. Kelly, Distributive Justice, ch. 7.
* “Time and Place’, pp. 181-82.
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The generd result of these rules is, tha the legidator, in producing great
changes, ought to be cadm, collected, and temperate in wel doing ...
indemnifying those that lose, and making an dliance, soto spesk, withtime™

That caculations of utilities are required a the transplanting of laws, that indirect legidation
which does not giveriseto antipathiesis preferred and that disgppointment caused by the reform
must be compensated through the disgppointment-preventing principle are the main points of
Bentham’s argument. And for our purpose, it is important to note that Bentham thought that
caculation of utility should be done directly through open discussion.

Freedom of the press and of public discussion has a criticd role in Bentham's theory.
As we have just seen, Bentham thought that what makes people happy should be decided by
cdculaing theintengties of pleasure and pain felt by them. Here lies the importance of public
discussion, which was a means to determine the intensity of experience, and freedom of the
press, which provided materias for the discusson. Of course, these devices were dso
important for despotic countries. Bentham thought that a people redricted by a hegp of idle,
trifling, and ridiculous obligations and restraints were by no means hgppy and argued that the
mere whim of a despot could not decide the utility of an ingtitution.>® He ssems to argue that
even despots should consult people’s intendity of response to their proposas through a free
press and free public discusson in order to carry out policies which lead to the grestest
happiness of the greatest number. In section 3, | will examine Bentham’s attitude toward
despots through his work ‘Securities Againg Misrule’, which is, | think, attempting to
address the problems caused by culturd plurdism.

3. Bentham’s' SecuritiesAgaing Misrule’

3.1 Bentham on tyranny

Bentham' s attitude toward despotsis devel oped in one of the volumesin the Collected Wor ks of
Jeremy Bentham, Securities Againgt Misrule and other Condtitutional Writings for Tripali and
Greece.> Thiswork incdludes ‘ Account of Tripoali’,  Securities Against Misrule’ and ‘ Lettersto
John Quincy Adams’ which were mainly written in 1822. And * Securities Againg Mirule’ is

*! 1bid., p. 184.

%2 Cf.ibid., p. 192

%3 Cf. J. Bentham, Securities Against Misrule and other Constitutional Writingsfor Tripoli and Greece, ed. P.
Schofield, Oxford, 1990 (The Col ected Works of Jeremy Bentham). Heresfter SAM (CW).
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divided into ‘ Conditutiona Securitiesof Tripolitan Nation’ and ‘ Prliminary Examinations’.

Bentham’sinterest in Tripoli derived from his dose friendship with Hassuna D’ Ghieswho
was adiplomat and amember of aleading Tripolitan family. Bentham and D’ Ghies first met
in 1822 when Bentham received a favorable response from Portugd to his proposd to draft
his Pannomion for that country and was eager to pursue this opportunity.

The region, referred to as barbarian a this time, was ungtable and poor. According to
Bentham, the mgor problem was socid and politica ingtability. And the Pasha's arbitrary
power and the absence of arule of succession were the main reasons for that instability. For
this stuation, Bentham proposed condtitutiond reforms: the introduction of a condtitutiona
charter of hisown writing that limited the arbitrary power of the Pasha, and the establishment of
a representative government. Bentham argued that these devices were dso good for the rulers
because they would creete gahility and the economic growth which, Bentham thought, would
result from that stability.>*

In this section, | will introduce the atides in Securities Againg Misrule and other
Condtitutional Writingsfor Tripoli and Greece in the following order. In * Account of Tripoli’,
Bentham develops sudies of the geographic, higtoricd, socid and politica crcumstances of
Tripali. It can perhgps be regarded as Bentham's other work on legd and socid studies,
gtanding beside ‘Time and Place’. ‘Prdiminary Examinaions’ concerns a raionde for the
provisons of the conditutiond charter and ‘Conditutiond Securities’ congds of the
conditutiond charter itsdf. And we can see how Bentham tried to accomplish congtitutiond
reform in Tripoli by examining ‘Letters to John Quincy Adams’ (which | will discuss in my
concluson.)

As the author of ‘Time and Place’, Bentham was well aware of the importance of
differences of customs, cultures and religions of various countries when transplanting his
Pannomion. In ‘ Account of Tripali’, he focuses on the judicid and rdigious establishments of
that country and tries to use these establishments for his conditutiona reform rather than
modifying them. As to the judicid establishment, Bentham firsly refers to the Cadi, or
minister of justice, one of whom dts in each of nine digricts of the country. According to
Bentham, to the logicd field of the Cadi’s jurisdiction, ‘there are no limits. It embraces dl
causes, civil, pend, and rdligious’.>® Bentham aso refers to the Mufti, who has exdusive rights
of interpretation of the law and helps the Cadi. Asto the rdigious establishment, Bentham says
that there are 3,000 mosques in the country and that * of the whole territory of the State thereis

>4 Cf. P. Schofidld, Ediitoria Introduction, SAM (CW), p. XXi.
% SAM (CW), p. 9.
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not any part that is not incduded in the fidd of authority belonging to some Mosque’.
Bentham tried to use these establishments to make his congtitutiond charter effective. We will
seethedetals of Benthant' s planin what follows.

In the second section of * Accounts of Tripoli’, Bentham describes the chief of the Sate,
the Pasha (Bashaw). After depicting the completdly arbitrary nature of the Pasha’s power and the
problems arising from it, which for the purposes of this discussion | will refer to as social
ingtability, Bentham says.

The succession is regarded hereditary in the present family. But the order of
successon as between son and son is not regarded as sdttled. How generd a
gloom is cast over the whole country by this uncertainty may be imagined. The
Sedting of the present Bashaw on the throne was the civil war between brother
and brother: and upon his degth, unlessin the mean time some effectud remedy
be gpplied, another civil war isregarded asinevitable™’

For the purposes of this discusson, | will refer to these wars of successon as political
ingability. The remedy for the socid instability istheintroduction of a congtitutiona charter;
and the remedy for the paliticd ingahility is representative government. The detalls of these
remedies are developed in‘ SecuritiesAgaing Misrule’.

As | wrote earlier in this section, ‘Securities Againgt Misrule’ is divided into
‘Condtitutional Securities of Tripolitan Nation' and ‘Preliminary Examinations’. Firg, |
examine the rationale of the condtitutiona charter developed in * Preliminary Examinations’.
In that work, Bentham examines the remedy for socid ingability arisng from the Pasha's
arbitrary power. Fird he dividesthe shgpes of misrule asfollows:

1. Shegpe 1 Suffaers dl deerminate the individuds dl determinate and
assgnable Examples: Homicide, Confinement, Banishment. In the aggregate of
this suffering conssts the evil of the first order: for distinction ske it may be
cdled purdy private.

2. Shope 2. Suffarers, dtogether undeterminate. Examples: Wadte of public
money: Act of engaging in unnecessary war. In this case the evil may be cdled
purely public.

*1hid., p. 12.
*"1bid., p. 6.
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3. Shape 3. Immediate sufferers determinate, but the greater part of the evil
composed of the sufferings of individuads datogether undeterminate.
Examples 1. Politicd gagging: i.e. obstructing in any way the
communication between mind and mind for the mdioration of the common
lot on any subject of discourse more especidly on a politicad subject. 2.
Nationa debilitation: weakening the means of defence and security in the
hands of the people againgt injury a whatsoever other hands, those rulers
themsalves not expected. In this case the evil may be said to be mixt; or public
through the medium of private®

According to Bentham, the remedy for these misrules arising from the arbitrary power of Pasha
ispublicity:

So much for the disease. Now asto theremedy. A sngleword, publicity, has been
employed for the designation of it. For this purpose another expression—Public
Opinion—might have been employed.>

Bentham argued that publicity isimportant for sopping misrule because:

the greater the number of the members of the whole community to whom the
exigence of an act of oppresson has been made known, the gredter is the
number of those by whom, on the occasion of an endeavour to exercise other
acts of aamilar nature, supposing the past act natified to them, not only may
obediience withhol den, but resistance opposed.

To make this function of publicity work, Bentham deveoped the concept of a public opinion
tribund, which wewill seein the next section.

However, it is not dear why the Pasha should adopt the condtitutiond charter and give
publicity to acts of misrule, which would certainly reduce his power. According to Bentham,

the main problem in Tripoli wasthat:

% 1hid., p. 26.
*1pid., p. 27.
% |bid., p. 30.
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Neither for life nor for liberty, for neither of those possessons, againg resentmert,
fear, concupiscence or erroneous conception in the breest of Sovereign, can any
permanent security be possessed by any one individud in the community in the
present date of the government.

In repect of property dl labour under insecurity, not merdy in that shgpe in
which it involves danger and darm in respect of wheat they have areedy, but in
that shgpe likewise in which by the sense of it they are prevented from making
adl those additions to it to which afeeling of security such asis enjoyed even
in the worst-governed European nation is sufficient to give birth.5

Bentham aso says.

The Pasha srevenue consstsin thewhole or in great part in atax on the produce
of the soil. Such produce can never receive any consderable encrease, but from
a proportionate encrease in the quantity of labour and money laid out upon it in
the shgpe of capitd: and the quantity of capitd can never receve any
consi derable encrease but from a correspondent changein the congtitution.®

In aword, Bentham thought thet the Pasha would profit from a congtitutional charter
because it would increase security and make the country more abundant. Thus, whilein ‘Time
and Place’, freedom of the press and of public discusson was a means of reveding the
intengities of people’s pleasures or pans, in ‘Securities Againg Misrule’, publicity was for
Security.

As to political instability arisng from the absence of a rule of successon, Bentham's
remedy was the introduction of representetive democracy. Bentham saysthat if the Pashawants
to avoid digpoute about successon to the sovereignty among his sons and danger to the whole
nation from a civil war produced by that digpute, he should have a meeting of persons chosen
by the people to ratify his choice of successor beforehand ®* We will see Bentham's concept of
democracy in section 3.3.

3.2 Benthan's public opinion tribunal

%! 1bid., pp.108-9.
%2 1bid., p. 110.
%3 Cf.ibid., p. 109.
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In this section, | will examine Bentham’s concept of the public opinion tribund. As we saw
above, Bentham argued that misrule could be prevented only through publicity, and the public
opinion tribuna played the central part in it. In Bentham’s own words, public opinion is ‘the
only source which is not included in the force of government: the only force therefore from
which the force of government when operating in a Sinigter direction can experience any the
least impediment to its course’.**

This public opinion tribund is one of the key concepts of Bentham's theory. It plays a
centrd part in his theory of internationd law as wel. As this aticle mainly concerns
Bentham’s idea of law and justice in agloba society, it isimportant for us to understand this
concept properly.

Asto the congtitution of the tribuna, Bentham says the following:

The persons congdered as members of this tribund are an indeterminate
portion of the whole number of those of whom the community in question is
composed. Those by whom actua cognizance is taken of the matter in question
in the firg inslance may be conddered as a Committee: those who in
conseguence of the opinions expressed by this same Committee, but without
taking actud and particular cognizance of the circumstances of the casg, join
with them a different times in the same opinions, affections, wishes, designs
and endeavours, condiitute the body & large of which the smdler body above-
mentioned is the Committee. Of the Members of this larger body, the number
may be of any magnitude not exceeding the sum tota of the adequately adult
members of the community.®

And asto the function of public opinion tribund, Bentham says it has mainly a datistic or
evidence-furnishing function (delivering information and evidence of misrule), a censorid
function (rendering judgments) and an executive function (punishing and rewarding).®® And in
these, the newspaper hasaleading role

In a Representative Government, a any rate in a Representative Democracy,
with the exception of the function of the principd Minider, gredter is the

*1bid.p. 121
% 1hid.
% Cf. J Bentham, Constitutional Code, ed. F. Rosenand J H. Burns Oxford, 1983 (CW), pp. 37-9.
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importance of the function of this unofficid functionary than of any officid one:
more important, thet isto say particularly to the greater purpose herein question
that of making application of the power of the Public Opinion Tribund in by far
the most bendficid and the highest character of a check againgt misrule. By the
Prime Minigter impulse is given to the machinery of the palitica sanction: by
the editor of the prime popular Newspaper, to that of the socia sanction.®’

To be more specific, newspapers ddiver information concerning misrule among the people
and examine and criticize the misrule. Then people put their judgment into effect through
socid sanctionswhich indude:

al obgtructionsto the exaction of taxes the produce of which isat the digposal of
the sovereign: dl obstructions cgpable of being opposad to the execution of the
judgment of the severd regularly condituted judicatories: dl modes of
annoyances by which, in retribution for the demondiration of hatred contempt are
rendered: invectives sad and sung: invectives written and posted up: of
whatsoever liberty is l€ft to the citizens, to the members of the community a
large, by the laws and practice of the government, use made to the purpose of

opposing and as far as may be frudraing those same laws and that same
practice®

Ultimatedly, Bentham included in the socid sanction the withdrawa of al obedience to
the power of the sovereign.

Bentham tried to introduce the public opinion tribuna in Tripoli and he argued that even
despots including the Pasha of Tripoli should admit freedom of the press and of public
discusson. According to Bentham, in Tripoli the main subjects of publicity were ordinances
and the transgression of ordinances. The ordinances mean, of course, the condtitutiond charter,
which Bentham devised. And the contents of the conditutionad charter developed in
‘Congtitutional Securities of Tripolitan Nation' are divided into securities in favour of the
nation and those in favour of individuads. The former comprise mainly security agangt
vexation on account of religion and security for gpped to public opinion. And the latter
comprise mainly securities againgt secret confinement, injurious banishment, secret and

%7 SAM (CW), pp. 45-6.
% |bid., p. 124.
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unlawful homicide, misuse of private writings, officd oppresson and so on. These and the
tranggresson of them were to be ddivered among the people of Tripoli who would in the end
punish the conductors of misrule through the socia sanction we saw above.

By the way, Bentham acknowledged the difficulty of usng newspapers to ddiver
information on the condtitutional charter and the transgression of it in Tripoli:

The power of public opinion being the only check that can be gpplied to the
power of the abitrary government, and the efficdency of that tutdary power
depending as above upon the numbers of the persons to whom on each
occasion the gppropriate information is notified, the great misfortune is that
in the country in question the means of notification are so narrow: in that
country free Newspapers the matchless insruments of natification even
Newspapers of every kind being as yet atogether wanting.®®

So Bentham tried to use the two universties, the 14 judicatories and the 3,000 mosques
for the purpose of natification. He dso tried to use the Cadi or Iman which he referred to in
‘ Account of Tripali’ for the purpose of punishment for violation of the condtitutiona charter.

3.3 Bentham on democracy and international law

In the previous two sections, we saw Bentham's argument regarding despots through an
examindion of hiswork * Securities Againg Misrul€’ . Bentham argued that even despots should
adopt the public opinion tribund. He argued thet this scheme is good for despots as well
because it would, he thought, lead to prosperity by introducing security.

However, Bentham later changed his pogition. In aword, heredized thet it isillusonary
to expect despots to adopt his scheme of reform. This point is concerned with Bentham's
theory of democracy.

There are, | think, three turning points in Benthan' s attitude toward democracy. The
first wasfrom 1788 to 1792 when Bentham temporarily became ademocra a the time of the
French Revolution. But a thet time he only argued that a democratic regime should be
introduced in France, because of the Bourbon regime’ s severe problems, and he didn’t regard
democracy as being universdly desirable. Actudly, in 1792, after the turmoail of the French
Revolution, Bentham became critical of democracy itsef.

% bid., p. 129.
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The second turning point was from 1809 to 1810 when he ‘fully’ became a democrat.
After the failure of Scottish law reform and a meeting with James Mill, Bentham became a
philosophica radica and began to argue that afull representative democracy was necessary to
accomplish the greatest happiness of the grestest number in Britain. However, he didn’t
become a ‘universal democrat’ at this time ether. He thought that democracy was good for
Britain, but dso that forms of regime should be relevant to the time and place of countries.
This point is easly understood from his work ‘Securities Againg Migule’, which we saw
above. There he proposed, at firgt, that despots should adopt his congtitutional charter, which
is compatible with an undemocratic regime.

For our purpose, the third turning point is the most important. When he wrote the
article ‘Economy as gpplied to Office’ in 1822, he findly set out his pogtion that only
representative democracy can accomplish the greatest happiness of the grestest number. From
then on, his proposd to draft the Pannom ion concentrated mainly on libera countries such as
Spain, Portugd, Greece and Latin America.™

We have just seen Bentham's change of atitude toward democracy. As to the public
opinion tribund, it was firgtly thought to be universd. But, in the end, here again, Bentham
seems to give up his idea that a despot (like a Pasha of Tripoli) would adopt the public
opinion tribunal. Bentham stopped thinking that he could convince the Pasha that a public
opinion tribuna would be of benefit to him, and began to endorse amore controversid plan of
military intervention. We will seethis controversid plan in the concluson. Before that, though,
| want to examine very briefly Bentham'’s plan regarding internationa law, in which the public
opinion tribund plays an important role.

It iswell known that Bentham invented the phrase ‘internationd law’ . For Bentham, it
was important to secure definitions of the rights and obligations of nations. This, Bentham
thought, would help to avoid conflicts arising from misunderstandings over rights. Asto the
sanctioning authority, Bentham firstly thought that a code of internationa law should be
approved, adopted and sanctioned by a confederation of states meeting at an internationa
congress. He aso wrote that it is necessary to establish a common court of judicature whose
judge is dected by the congress. This court later became the centrd concept in Bentham's
theory of internationd law. As to the enforcement of the judgment of this court, Bentham at
firs congdered military intervention but he later consdered this inconsstent with nationa

"0 But accordiing to Philip Schofied, the third turning point was 1817. Cf. P. Schofield, * Jeremy Bentham: Legidlator of
theWorld', Current Legal Problens, li (1998), p. 146.
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sovereignty. Hereagain, the public opinion tribund plays an important role.”™
According to Steven Conway, for Bentham:

publicity was ... meant to be the wegpon employed againgt recdditrant
governments. Once the soundly based decisions of court became widely known,
governments that remained defiant would be exposed to a pressure that Bentham
believed to be far more effective than military coercion. They would have to
account for ther actions to the Public Opinion Tribund, composad of dl the
severd individuasbelonging to al the severd states.”

For this purpose, Bentham argued that freedom of the pressis necessary in every country.
The public opinion tribund isimportant for internationa securitiesaswell.

4. Conclusion

Inthisartide, | have discussed Bentham as ‘the legidator of theworld'. In section 2, | examined
Bentham’s work *Of the Influence of Time and Place in Matters of Legidation” and tried to
depict his atitude toward culturd diversity. In section 3, the main subjects were artides from
ScuritiesAgaing Misrule and other Congtitutional Writings for Tripoli and Greece. There,
| examined Bentham' s titude towards tyrannies and his cancept of the public opinion tribund,
which plays an important part in histheory of internationd law aswell.

Now, | want to examine Bentham on law and justicein agloba society. Thereare, | think,
many ways to discuss this. But | want to concentrate on the themes to which | referred in the
introduction. Thefirg is Bentham'’ s attitude toward culturd diversity, or, | should say, Bentham's
awvareness of the defects of globalization. As | said in the introduction, both globdization and
culturd pluraism are problematic in our age. And the main problem with globdization isthet it
doen't pay enough atention to the socid systems, cultures and religions of different
countries. Bentham’s position towards culturd diversity is, | think, indructive even today
because it seems to avoid the defects of globdization by emphasizing what may be cdled the
preferences of the people of the world. In other words, the autonomy of the people of the world
was most important in Bentham' s attitude towards culturd diversty. In the following, | want to
examine this aspect of Bentham by comparing it with John Locke’s and John Stuart Mill’s

™ Cf.S.Conway, ‘ Bentham on Peace and War', Utiitas , i (1989), 98.
"2 |bid. Thisargument is challenged by Gunhild Hoogensen who arguesthat public opinion isnot soimportant in
Bentham' sinternationd law theory as many commentatorsthink. Cf. G. Hoogensen, International Relations,
Security and Jeremy Bentham, London, 2005.
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attitudes towards culturd diversty.

Aswe saw in section 2, Bentham, who aspired to be the legidator of the world, considered
what dterations would be necessary for his Pannom ion to be gopropriate to the circumstances
of each country.

Frdtly, he thought that the principle guiding the transplantation of laws from one region
to another was concerned with the circumstances influencing sensibility. In other words, he
argued that legidators who transplant the law must consider the biases of sengbility, which
Bentham thought differed between communities. He then divided these into physical onesand
mora ones, and argued that the latter can be changed. Because of the existence of expectation
utility, Bentham thought that some regard must be paid to subsigting inditutions. But he aso
argued that indtitutions a odds with the principle of utility, such as tyrannies or religious
oppressions, must be reformed.

Thedigtinctive point of Bentham’ s attitude towards culturd diversity was, as| sad earlier,
his emphasis on the autonomy of the people of the reformed countries. If despots promoted
freedom of the press and of public discusson, people would, Bentham thought, choose his
Pannomion as redlizing their best interests and eschew biases at odds with the principle of
utility, such as areligious bias. This digtinctive point of Bentham'’ s atitude can be made clear
by comparing it with those of Locke and Mill.

As to Locke's attitude towards culturd diversty, Barbara Arnel’s work, which
consders the influence of Locke’s theory on Amerindians, provides useful insights. In her
book, John Locke and America, Arnell suggests that there are two fundamenta aspects in
Locke’'s argument regarding property. The first, she says, is Locke’s bdief that ‘it is the
natura right of labour which begins property. Discovery and occupation, having stood as the
foundation of property in natura law for centuries, were no longer sufficient’ so that
‘aborigind lands which were occupied but uncultivated could aso be appropriated by
Englishmen who were willing to labour on them’.”® And secondly, she continues, ‘Locke’s
definition of labour was very specificaly agrarian. The founding of property in land was
that of the Englishman, enclosing and cultivating the soil. Amerindians who chose not to
follow the European forms of labour thereby rdinquished any dam they may potentidly have
hed to the land’.™ According toArmneil, ‘these two fundamental aspects of Locke’s argument
regarding property ... were indeed used to justify both the gppropriation of land by the English

;j B. Arneil, John Locke and America: The Defence of English Colonialism, Oxford, 1996, pp. 206-7.
lbid., p. 207.
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and the conversion of Amerindiansto agrarian labour’.”

As is wdl known, the centrd dement of Mill’s theory was autonomy, which is
reflected in his harm principle. Mill’ s Srategy was to promote human perfection by protecting
autonomy or liberty from any coercive intervention. But on the other hand, Mill saysthat:

Despotiam is a legitimate mode of government in deding with barbarians,
provided the end be tharr improvement, and the means judtified by actudly
effecting that end. Liberty, as a principle, has no gpplicaion to any date of
things anteriar to the time when mankind have become capable of being
improved by free and equa discussion. Until then, thereis nothing for them but
implicit obedience to an Akbar or a Charlemagne, if they are so fortunate asto

findone"®

This agpect of Mill isfully devdoped in Michad Levin's recent book, J.S Mill on Civilization
and Barbarism, which concentrates on Mill’s relationship with India | don’'t have enough
gpace to examine Levin' sthesesfully here, but the nutshdl of hisargument on Mill is, | think:

The Indian people were not yet fit recipients of liberty, which would become
their due only a alaer sage of devel opment. In June 1852, Mill had informed a
House of Lords committee that the public of India afford no assstance in their
government. They are not ripe for doing so by means of representative
government. Only occasondly had reform come from within to a barbarian
people. Finding an Akbar or a Charlemagne is ‘fortunate’ not because it
dispenses with despotism, but because it usesit to achieve some primary steps of
developmert.”’

Now | think the diginct point of Bentham's attitude towards culturd diversity has
become quite dear. Firgly, the most remarkable point in the comparison of Locke and
Bentham is that the coercion of naturd law is absent from Bentham's theory. What Bentham
tried to do was to persuade foreigners to adopt his Pannom ion. On the other hand, Mill’s
paterndism is dso aisent. Bentham thought that people themselves would choose the Pannom

” bid.
76 3 S Mill,‘On Liberty’, Utilitarianism, On Liberty, Considerations on Representative Government, d. G. Williams,
London, 1993, p. 79.
M. Levin, J.S Mill on Civilization and Barbarism, London, 2004, p. 46.
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ion if they were fully enlightened. According to Jennifer Fitts, there weren't any imperididic
dementsin Bentham' stheory.”® From these remarks, it can berightly said that ‘ Bentham' sbelief
that each individud isthe best judge of hisor her own interest, and should be provided with the
fullest opportunities to promote it accordingly’ is reflected in his &titude toward culturd
diversity.”

Bentham'’s pogtion in relation to culturd diversty is dso darified by the nature of his
principle of utility. It is generdly thought that Bentham's principle of utility was a critical or
abgiract one. But Rosen argues thet ‘like Hume, ... Bentham seems to have argued that one
can apped to the positive standard of a convention but not to an abstract, critica standard’
and emphasizes the empirical or conventiona nature of Bentham's principle of utility.2° And
Rosen’s argument can be confirmed by ‘ Time and Place’ where Bentham argued that what
makes the greatest happiness of the greatest number should be decided by public discussion.
Although Bentham’'s Pannomion was based on the principle of utility, it was the people of
each country who decided whether it leads to their happiness or not. But we must aso be
aware of the difference between Bentham and Hume, who judtified subssting ingtitutions as
embodying utility. As we saw aready, Bentham was aware of the possibility that people
did not have enough knowledge to judge their best interests and tried to enlighten those
people by introducing freedom of the press and of public discussion.

In the introduction, | stated the problem of culturd plurdism — namdy, that responding
to the problems of modern society such as tyrannies and religious oppressons is difficult from
the perspective of culturd plurdism. As we saw above, Bentham’s own position was that
biases of senghility arisng from tyrannies or religious oppressons should be reformed
because every socid inditution must be based on the intensities of people’s pleasures and
pains. Bentham firgt thought that even a despot would willingly adopt his scheme of the public
opinion tribuna because it was good for the despot as well. But in 1822, he changed his position
and endorsed acontroversd plan of military intervention.

In ‘Letters to John Quincy Adamg’, which isin Securities Againgt Misrule and Other
Condtitutional Writings for Tripoli and Greece, Bentham deveops the drategy of how to

introduce hisreforming schemeinto Tripoli. He was quite optimigtic:

Tripoli would be the country for the Revolution to take its commencement. In

78 ), Pitts, ‘ Legidator of theWorld? A Rereading of Bentham on Colonies’, Palitical Theory, xxxi (2003).

" P, Schofield, “ Political and Religious Radicaismin the Thought of Jeremy Benthan, History of Palitical Thought,
XX (1999), p. 276.

8 F. Rosen, Introduction, IPML (CW), p. Ivii.
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that country, there exiss not any regular trained or paid armed force
whatever. Not so much as a body-guard in the condition of a sanding army
has the sovereign of the State. ... The despotism continues because no man, with
hundred othersto stick by him, has ever been found to stand up and propose any
thing better.

Could they but rely on their chief and on each other, the hundred men with
whom our Henry 7th. commenced his standing army, or even the fifty men with
whom Pigdratus set up his tyranny, would suffice for establishing a popular

condtitution.®*

But later, he proposed another method as his main device, setting amodd and ingpiring
the people of other countries. By the way, as | showed in section 3, Bentham argued that
introducing a condtitutiona charter or a representative democracy was not only necessary for
respecting the intengties of peoples’ pleasures or pans, it was aso necessary for introducing
security. A leading utilitarian, Peter Singer, restatesthis point in our time:

Democracy, in the sense of rule of the mgority, does not guarantee that human
rightswill be respected. But a democratic process requires that the policies of the
government must be publidly defended and judtified. They cannot smply be
implemented from above. Although some of us may have the capacity to
commit terrible crimes, many of usdso haveamord sense, that is, a capacity to
reflect on the rights and wrongs of what we are doing, or what our rulers are
doing. That capacity emerges in the public arena A smdl group may plot
genocide, and inspire or terrify their followers to carry it out, but if genocide
has to be defended on primetime television, it will becomerareindeed ®

But then Singer faces ‘the ultimate question of the relationship between democracy
and sovereignty’ 2 Here, Singer asks himsdf ‘how can we give ressons independent of our
culture, for the view that legitimacy requires popular support, rether than resting on, say,
reigious lav'®# Certainly from some standpoints of ‘multiculturdism’, illibera or
undemocretic societies, which do not respect the freedom of the press or of public discussion,

8 SAM (CW), pp. 145-6.
8 P, Snger, OneWorld: The Ethics of Globalization, New Heaven and London, 2002, pp. 136-7.
& hid., p.143.
# lbid.
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cannot be denied unless they invade another society. This point bothers other theorigts as
well. For example, Rawls argues that some human rights such as ‘the right to life and security,
to persond property, and the dements of the rule of law, aswell as the right to certain liberty
of conscience and freedom of association, and theright to emigration’ are universa and express
the minimal standard of his lav of peoples® And Rawls shows that his argument is
dependent on the universa (culturaly independent) postulation thet ‘asociety’ s system of law
must be such as to impose mord duties and obligations on dl its members and be regulated
by what judges and other officias reasonably and sincerdy believe is a common good
conception of justice’.® Although Rawls distances himself from Locke, | think, it can sill be
argued that Rawl<’ s above pogtulation isintuitive or reflectshis

conviction based on the western liberd tradition. Asto his concept of thelaw of peoples, Rawls
saysthat:

| believe that in a society of liberal and decent peoples the Laws of Peoples
would be honored, if not al the time, then most of the time, so that it would
be recognized as governing the rdationship among them. ... Liberd
democratic and decent peoples are likely to follow the Law of Peoples among
themsdves®’

Rawl<’s concept of thelaw of peoples, induding his posiulation, is, as suggested by himsdif,
dependent upon hisintuition, conviction or belief.

On the other hand, Bentham’s podition that security is a universa vaue regardiess of
time and place has a more solid foundation. In Bentham's theory, security is ‘maximized by
limiting the possihilities of oppresson ether by one citizen over another or by the government
over the citizen' 2 And as we have seen, the former securities are esteblished by the Pannom
ion and the latter by the public opinion tribunad and democracy. Bentham was quite sound in
arguing that athough people are chasing various goods, everyone in the world wants security
and security is a necessary vaue for everyone’s life. And these are the reasons for Bentham
trying to disperse his Pannomion and the public opinion tribunal, and later democracy, dl
over the world. | think it is quite difficult to refute Bentham’s pogtulation on security. At leedt,
Bentham’s pogition is far more culturdly independent than Rawls’s. As John Stuart Mill

ZZ J Ramls ‘TheLaw of Peoples’ in On Human Rights, eds S. Shuteand S. Hurley, New York, 1993, p. 68.
Ibid.
8 J. Rawls, The Law of Peoples, Cambridge, Mass., 1999, p. 125 (emphasis added).
8 F. Rosen, Jeremy Bentham and the Representative Democracy , Oxford, 1983, p. 75.
28



UCL Bentham Project
Journa of Bentham Studies, vol. 11

argues, security is.

to every one’s fedings the mogt vitd of dl interess Nearly dl other earthly
benefits are needed by one person, not needed by another; and many of them can, if
necessary, be cheerfully foregone, or replaced by something ese; but security no
human being can possibly do without; on it we depend for al our immunity
from evil, and for thewhole value of dl and every good.®

Singer’s ‘ultimate question of the rdationship between democracy and sovereignty’,
which seems to be a culturd question, can be replaced by an empirica question whether
freedom of the press, free public discusson and democracy lead to more security. As far as
‘Time and Place’ and * Securities Againgt Misrule’ are concerned, Bentham certainly thought
thet they do.
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